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Ed itor's Column - Valuations for Divorce
 

Paul R. Hyde, EA, MCBA, BVAL, ASA, MAl 

As we all know, gett ing a divorce is a traumatic experience. For a business owner, it is 
even more difficult because their life ' s work may now be in j eopardy. If there are substantial 
other assets, there may be some way to equalize things with out looking to pull cash from the 
business; however, if the business is the largest marital asset by far, diffi cu ltie s ari se . Most small 
to med ium close ly held businesses do not have large amounts of liqui d asse ts, certainl y not to the 
ex tent to equal one-half of the value of the business. Also, many small to medium sized closely 
held busin esses do not have the ability to borrow large amounts of money for a ca sh se ttlement 
to the non-operating spouse as part of a divorce se tt lement. Lenders seldom , w ith the ex ception 
of a loan with an SB A guarantee , accept a small to medium sized busin ess as co lla teral for a 
loan. Also , loans w ith an SB A guarantee usually require the pledge ofpersonaJ assets in additio n 
to all of the business ass ets. 

A business with two non -related 50% owners where one is getting divorced is the wo rst 
of all wo rlds. The 50% owner gett ing the divorce does not have the ability to cause the business 
to borrow to pay the settle ment, nor can he or she typicall y force a sale of the business. Even if a 
sa le could be forced, the sale of 50% business inte rest, except to the oth er partner, is typi cally not 
very reali sti c as there are very few buyers fo r non-controlling interests in closely held small or 
medium sized businesses. The other 50% owner, whi le often sympathetic, is not interested in 
putting the business at risk by allowing a loan for a divorce sett lement and seldom has the 
amount of cash necessary for a buy-out of the other partner even if that op tion were desir ed. 

W ith these problem s outlined as background, what is the j ob of the business appraiser? 
The business operator spo use often requests the appraiser to take his or her potenti al paym ent 
probl ems or the probl em s a new loan would ca use into account when valuing the business. Thi s 
is not appropriate . The apprai ser must value the business using the appropriate standard of 
value, wh ich in many states is the fa ir market va lue standard of value. 

IRS Revenue Ruling 59-60 defines fair marke t va lue "as the price at which the property 
would change hands between a willing buy er and a willing seller when the former is not under 
any compulsion to buy and the latter is not und er any compulsion to se ll, both parties having 
reasonable knowledge of rele vant fac ts . Co urt decisions freq uently state in addition that the 
hypothetical buyer and seller are ass umed to be able, as we ll as willing, to trade and to be well 
informed about the propert y and concern ing the market for such property." 

The fair market va lue valuation must ass ume that the seller is willin g to sell and not 
under any co mpulsion to do so. Most sma ll to medium sized business sa les involve a non­
compete provision and cooperation fro m the selle r as we ll as a well informed , will ing and able 
buyer. In a divorce va lua tion, no sale is contemplated and rare ly doe s one occur; however, the 
business mu st be val ued "as if' the business were bein g so ld as of the effective date with the 
cooperation of the seller. 
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Many business o pe rato r sp ou ses make th e claim that without them the business could not 
exi st. In a few ra re cases, thi s is probabl y ac cura te . However, in most businesse s, a cooperati ve 
busine ss ope rato r co uld be replaced without dam aging the business. Obvi ou sl y, if the business 
interest were so ld and the business operating s po use retired , someone would take his or her 
place . In valuing the business, the a ppra ise r mu st co ns ide r the reasonable co m pe nsatio n of w hat 
wou ld need to be paid to an o perato r as an ordinary ex pense of th e business in determining its 
value . 

In addition to using the fair market value standard of value, most sma ll to medium sized 
closel y he ld businesses va lued for a d ivorce are va lued as a "go ing co nce rn ." We someti mes ge t 
ch allenged by the operator spo use by an auction hou se appraisal of the business ' fix ed assets. 
Again, the standard of value used mu st be co ns ide red . Most auctio n hou se equ ipment apprai sals 
use so me typ e of liquidation standa rd of value. There is a big difference between the value of 
equipment in place, in use in a profitable operating business, and the value of th e same 
equipment "as if ' so ld at au cti on o ne piece at a time . 

While it is und erstandable that the bu siness operating spo use wants to pay his or her soon 
to be ex- spou se as littl e as possible , und er the fa ir market value standard of value, the business 
int erest must be valued the sa me way it would be valued as if it were being so ld to facilitate the 
op erating spo use 's retirement. W e have found a hu ge difference between wh at the ope rating 
sp ou se fee ls the business is worth when gett ing divorced ver sus what it is wo rth when being 
sold . 

The appraiser in a divorce en gagement must be independent and derive a value using the 
appropri ate s tanda rd of value without regard to the difficulti es assoc iated with fundin g a di vorce 
se ttlement. How the marital assets are divided is not the concern of the business or real estate 
appraiser. That j ob bel ongs to the att orn eys and CPA advisors and their clients. 

Paul R. Hyde, EA, MeBA, BVAL , ASA, MAl is the President of Hyde Valuations, Inc., 
a business and real estate appraisal firm with offices in both Boise and Parma , Idaho . 
His firm is also a member of the National Business Valuation Group network. 

Please submit articles for Business App ra isa l Practice by email to:prh@hydevaluati ons .com . 

Winter 200612007 3 BUSINESS APPRAISAL PRACTICE 


